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SUMMARY OF REVISIONS TO THE POARCH BAND OF CREEK INDIANS
TITLE 29 (TORT CLAIMS ACT) AND SECTION 5-1-1 OF THE TRIBAL CODE
AND TO REPEAL SECTIONS 3-1-8, 3-5-5, AND 8-1-15 OF THE TRIBAL CODE

May 16, 2019

The Tribal Council introduces revisions to Title 29 of the Poarch Band of Creek Indians Tribal
Code, which is the Tribe’s Tort Claims Act, and are summarized as follows:

1. Civil claims for a compensable injury previously filed with a state or federal court,
which have been dismissed by a final court order on the basis of the Tribe’s

sovereign immunity, may be re-filed with a state or federal court within 90 days of
the date of that order. (See Section 29-2-7)

2. The revisions to the Tort Claims Act expand the limited waiver of sovereign
immunity granted for torts arising from or occurring at all Tribal entities...

3. The limitations on monetary awards for compensable injuries will increase from
$100,000 to $250,000 per claimant and from $250,000 to $750,000 per incident.
Damages for pain and suffering, or mental anguish in exceptional cases, will be
awarded 100% of the actual damages instead of only 50%. (See Section 29-2-9)

The Tribal Council also introduces revisions to Title 5 (Limitation of Actions), which are as
follows:

4, A Claimant under the Tort Claims Act may bring an action for compensable injury
2 years from the date of the injury.

Finally, the Tribal Council introduces its intent to repeal sections of Title 3 (Judicial) and Title 8
(Criminal). Those are summarized as follows:

3. Sections 3-1-8 and 3-5-5, which provide immunity for the Tribal Court Judges, the
Tribal Court Clerk and the Tribal Court Administrator, are being repealed and
replaced with Section 29-3-3 in the revised Tort Claims Act.

6. Section 8-1-5, which provides immunity for the Tribal prosecutor, is also being
repealed and replaced with Section 29-3-3 in the revised Tort Claims Act.

Attached is a copy of the proposed revisions, particularly Title 29 in its entirety. If you have any
questions regarding any of these matters, please feel free to contact any of your Tribal Council
members or the Legal Department at (251) 368-9136.

Written comments must be submitted to the Tribal Council at 5811 Jack Springs Road, Atmore,
Alabama 36502 by 5:00 pm on Friday, May 31, 2019. Comments can also be submitted to
comments(@pci-nsn.gov.

Seeking Prosperity and Self Determination




ORDINANCE TO AMEND TITLE 29

(TORT CLAIMS ACT) AND SECTION 5-1-1 OF THE TRIBAL CODE AND TO
REPEAL SECTIONS 3-1-8, 3-5-5, AND 8-1-15 OF THE TRIBAL CODE

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

the Poarch Band of Creek Indians is a federally recognized Tribe (the “Tribe”)
organized pursuant to 25 CFR, Part 83;

the Constitution of the Poarch Band of Creek Indians authorizes the Tribal Council
to enact, amend or repeal an ordinance;

on July 15, 2007, the Tribal Council enacted Title 29 (Tort Claims Act) (see TCO
07-010) and was later amended by TCO 09-006 on June 22, 2009 and TCO 12-003
on February 2, 2012,

Title 5 (Limitation of Actions) was enacted by Tribal Council motion on October
25, 1986, was ratified by TCO 07-005, and includes Section 5-1-1, which
establishes a one-year statute of limitations for civil matters;

Title 3 (Judicial) includes Sections 3-1-8 and 3-5-5, which provide immunity to the
judges, Tribal Court Clerk, and Tribal Court Administrator;

Title 8 (Criminal) includes Section 8-1-15, which provides immunity to the
prosecutor;

the Tribal Council desires to substantially revise the Tribal Tort Claims Act;

revisions to the Tort Claims Act include expanding the limited waiver of sovereign
immunity granted therein for torts arising from or occurring at all Tribal entities,
modifying the claims process, allowing current claims pending in state court to be
refilled in Tribal Court, and increasing the limits of awards;

to provide adequate time for the filing and processing of Claims, the Tribal Court
desires to revise the statute of limitations for torts filed under Title 29 to two (2)
years from the date of injury and must therefore amended Section 5-1-1;

Title 29 includes a section titled, ““Actions Immune from Liability”, which currently
includes Emergency Management Workers, workers reporting abuse, and
volunteers;

actions of judges, prosecutors, the Tribal Court Clerk, and the Tribal Court
Administrator were previously immune, but were not part of the section known as
“Actions Immune from Liability”;



WHEREAS, the Tribal Council desires to consolidate all of those actions into the same section;
and

WHEREAS, inaccordance with § 2-3-1(b) of Title 2 (Legislative), this ordinance was introduced

by Tribal Council motion at the regularly scheduled official meeting on May 16,
2019.

NOW THEREFORE BE IT ORDAINED that the Tribal Council hereby amends and replaces
Title 29 in its entirety with the version of Title 29 attached hereto as Exhibit “A”;

BE IT FURTHER ORDAINED that the Tribal Council hereby amends Section 5-1-1 to read as
follows:

See. 5-1-1 — Civil

(a) Except as set forth in subsection (b), all civil actions must be commenced within one year
from the date of act or omission which is the subject of the complaint or petition, except
that if the act or omission is not of such character as to immediately manifest itself then
one year from that date that a reasonably prudent person would have discovered said act or
omission. Any civil action not brought within the time limitations set forth herein shall be
forever barred in the Tribal Court.

(b) All ctvil actions commenced under Title 29 (Tort Claims Act) must be commenced within
two years from the date of the act or omission which is the subject of the complaint. Any
civil action not brought within the time limitations set forth herein shall be forever barred
in Tribal Court.

BE IT FURTHER ORDAINED that the Tribal Council hereby repeals Sections 3-1-8, 3-5-5, and
8-1-15 and declares that rather than renumbering the subsequent sections that the following be
added after the Section number and title;
[Repealed and Replaced with Section 29-3-3}
APPROVAL

I, the Chair of the Poarch Band of Creek Indians, hereby affix my signature to this ordinance
authorizing it to become official this 6™ day of June, 2019.

Stephanie A. Bryan, Tribal Chair
Poarch Band of Creek Indians



CERTIFICATION

I, the Secretary of the Poarch Band of Creek Indians, certify that the foregoing is a true extract
from the minutes of the Tribal Council meeting of the Poarch Band of Creek Indians, compromised

of nine members with in attendance on the 6" day of June, 2019, and that the above is in
conformity with the provisions therein adopted by a vote of in favor, against,
and __ abstentions,

Charlotte M. Meckel, Secretary
Poarch Band of Creek Indians



EXHIBIT “A"

TITLE 29 TORT CLAIMS ACT
CHAPTER | GENERAL PROVISIONS

Section 29-1-1 Title

This Title of the Tribal Code shall be known as the Poarch Band of Creek Indians Tort Claims Act.

Section 29-1-2  Authority

This Title is adopted pursuant to the sovereign authority of the Poarch Band of Creek Indians and Article
IV, Section 4({k}, (m}, (n) of the Constitution of the Poarch Band of Creek Indians.

Section 29-1-3 Sovereign Immunity

The Poarch Band of Creek Indians is a sovereign Tribal nation that is immune from suit except to the
extent that it explicitly waives such immunity. The Tribe's sovereign immunity extends and applies with full
force to the Tribal Government, all Tribal Entities, and all officials, employees, agents, and volunteers
thereof to the fullest extent permissible under Tribal and federal law and remains in full force and effect
except to the extent that it is expressly waived by this Act.

Section 20-1-4 Definitions

Unless otherwise required by the context, the following words and phrases shall be defined as follows:

{a) "Act" means this Poarch Band of Creek Indians Tort Claims Act.

(b) “Actual Damages" means the ascertainable loss of money or tangible personal property sustained as
a result of an injury covered under this Act.

{c) "Award” means money damages which the Tribal Court determines are payable to compensate for a
Compensable Injury recognized under this Act.

(d) “"Claim” means a written document, together with required supporting information as well as
additional supporting information a Claimant may wish to provide, that satisfies the procedural and
substantive requirements of this Act, alleges a Compensable Injury, and is timely filed.

(e) "Claimant" means an individual allegedly suffering a Compensable Injury subject to this Act, or if the
Claim is one for death by negligent act or omission, either the personal representative, the surviving
spouse, or next of kin of the deceased.

(f) "Claims Administrator" means the person or agency designated by the Poarch Band of Creek
Indians to review, investigate, and, if appropriate, attempt to settle Claims filed under this Act.

(g) "Compensable Injury" means:
(1) Death, physical harm to a person, or damage to or loss of tangible personal property;

(2) Resulting from an alleged act or omission that, if proven, would constitute a tort under Tribal law
or, if it were applicable, federal or Alabama law;



(3) The proximate cause of which was the negligent or intentional act or omission of a Tribal official,
officer, employee, or agent acting in the course and scope of his or her employment with the
Tribe, the Tribal Government, or a Tribal Entity and within the scope of his or her authority; and

{4) Is not an excluded claim under this Act, beyond the limitations on awards as set forth in this Act,
or otherwise not in compliance with terms of this Act.

(h) "Emergency Management Worker" means any full or part-time paid, volunteer, or auxiliary employee
of the Tribe, the State of Alabama, or other states, territories, possessions or the District of
Columbia, or of the United States Government, or of any agency or organization performing
emergency management services on any Tribally-owned lands subject to the order or control of, or
pursuant to a request of, the Tribal Council, Tribal Government, or Tribal Entity.

{i) "Tribal Council" means the Poarch Band of Creek Indians Tribal Council, the Poarch Band of Creek

Indians’ governing body which shares all aspects of the Poarch Band of Creek Indians' sovereign
immunity.

(i} "Tribal Entity” means all autharities, commissions, enterprises, and other enlities established by the
Tribal Council.

(k} "Tribal Government” means the Tribal Council, the office of the Tribal Chairman, and all offices and
departments that report directly to the Tribal Chairman.

(I} "Tribe" or "Tribal" means the Poarch Band of Creek Indians, a federally recognized sovereign Indian

Tribal government which possesses sovereign immunity from unconsented legal actions absent an
express, unequivocal waiver of sovereign immunity.

Section 29-1-5 Prior Inconsistent Law

Upon the effective date ‘of this Act, any prior, inconsistent resolutions, policies, ordinances, and/or
procedures of the Tribal Government and Tribal Entities are hereby superseded and/or amended to
comply with this Tribal Code.

Section 29-1-6 Severability

If any provision of this Act shall be found to be invalid by any administrative agency, or similar body, or
Court of competent jurisdiction or found to be in violation of any existing loan covenants for the Poarch
Band of Creek Indians or one of its Tribal Entities as of the effective date of this Act, such findings shall
not affect the remaining provisions of this Act, and all other pravisions herein shall remain in full force and
effect.

Section 29-1-7 Effective Date

This Act shall be deemed to have taken effect on June 22, 2009; however, Chapter 3, Actions Immune
From Liability, §§ 29-3-1 to 29-3-3 shall be deemed effective as of July 15, 2007. Any future amendments
to this Act shall become effective on the date such amendments are approved by the Tribal Council. Any
provision of this Act referring to Limitations on Awards shall become prospectively effective on the date
that it is approved by the Tribal Council and shall not apply to any claims or Tribal Court lawsuits that are
pending as of that date.



CHAPTER Il - TORT CLAIMS
Section 29-2-1 Purpose

The purpose of this Act is to provide a limited waiver of the Tribe's sovereign immunity that allows
individuals who suffer Compensable Injuries to obtain redress for those injuries through the administrative
process set forth herein or in the Poarch Band of Creek Indians Tribal Court. The process and remedies
provided in this Act constitute the sole and exclusive means of redress for Compensable Injuries.

Section 29-2-2 Construction

This Act, and particularly the limited waiver of sovereign immunity set forth herein, shall be strictly and
narrowly construed.

Section 29-2-3 Claims Beyond the Scope of the Act

The limited waiver of sovereign immunity set forth in this Act does not apply to actions alleging or based
on injuries or disputes beyond the scope provided for under this Act. Injuries and disputes outside the
scope of the Act, and therefore outside the scope of the limited waiver of sovereign immunity provided
here, include, by way of example and not limitation:

{a) Disputes arising from actual or prospective coniractual agreements regardless of the parties thereto;

(b) Claims for punitive dr exemplary damages, attorneys or expert witness fees, or damages that are not
available or compensable under Alabama tort law;

(c) Any claim based on an alleged breach of fiduciary duty;
(d) Any claim based on a theory of strict liability;

(e) Any injury proximalely caused by a negligent or intentional act or omission that was committed
outside of the course and scope of employment and/or authority of a Tribal Official, officer,
employee, or agent;

(f} Any injury allegedly caused by the issuance, denial, suspension, or revocation of any Tribal gaming
license or any other license, permit, certificate, approval, or authorization;

(9) Any purported claim by any third party, including without limitation any injury allegedly arising from a
claim for a loss of consortium or any other third party claim, or equitable indemnity or contribution
arising from third party litigation;

(h) Any purported claim arising out of or related to gaming transactions or promotions, such as, but not
limited to, the operation or play of gaming machines, claims for winnings, claims for machine
malfunction, claims for promotions or prizes, claims for points;

{i) Anyclaims that are based on action or inaction that could be filed in federal court under the Federal
Tort Claims Act;

(iy Any claims based on alleged legislative or judicial action or inaction, or administrative action or
inaction of a legislative or judicial nature, including but not limited to decisions to adopt or not adopt a
law and decisions relating to Tribal membership; or

(k) Any claim based on injuries that are covered by workmen's compensation.



Section 29-2-4 Limited Waiver of Sovereign Immunity

(a)

(b)

(c)

The Tribal Council hereby provides a limited waiver of the Tribe's sovereign immunity from suit in the
Poarch Band of Creek Indians Tribal Court for the sole purpose of resolving claims for potentially
Compensable Injuries under this Act, subject to the provisions for limitations on awards and the other
provisions of this Act.

This Act does not conslitute or provide a waiver of the Tribe's sovereign immunity from any suit in
any state or federal Court, or any other state or federal forum, for any purpose. Neither the Tribal
Council nor any official, officer, employee or agent thereof shall be authorized by this Act to waive
the Poarch Band of Creek Indians' sovereign immunity in those forums.

No interest in land, whether tangible or intangible, legal or beneficial, vested or contingent, or any
occupancy or other rights or entitlements therein or related thereto, shall be subject to attachment,
execution, lien, judgments or other enforcements or satisfaction of any kind, in whole or in part, with
respect {o any Award under this Act.

Section 29-2-5 Processing of Claims

(a)

(b)

Filing of Claim

A Claim under this Act must be in writing, and, except as set forth in § 29-2-7, must be filed within
180 days of the date of an alleged Compensable Injury. A Claim is deemed filed upon its actual
physical delivery to the office of the Tribe's Attorney General, located at 5811 Jack Springs Road,
Atmore, AL 36502, by certified mail or similar form of physical delivery providing written confirmation
of receipt. In the absence of written confirmation of delivery, the date of receipt recorded by the
Tribe's Attorney General shall be presumed correct. The Claim must present all available material
facts that relate to the alleged incident or injury. The Attorney General shall submit the Claim to the
Claims Administrator.

Content of Claim
The Claim should include the following:

(1) The Claimant's name, Social Security Number, driver's license number and state of issuance,
mailing address, email address, fax number and telephone number, and, as to the Claimant's
attorney, if any, the mailing address, email address, telephone number, and fax number;

{2) A compiete statement of the factual basis of the alleged incident or occurrence that gave rise to
the Claim, including the date, time, place, and circumstances of the act or omission;

{3) The idenlity or description of all persons involved in the incident or occurrence that gave rise to
the Claim, including the name of any Tribal employee involved, if known;

(4) The identity or description of any witness(es) to the incident or occurrence that gave rise to the
Claim, including the address, telephone number, email address, and fax number of any
witness[es], if known;

(5) A complete statement of the nature of the alleged damage or injury suffered, including complete
copies of any supporting documentation (including medical records and other potentially
relevant material), and a statement of the specific amount of monetary damages requested;

(6) A complete statement of Claimant's potentially relevant medical history, including medical
records, pre-existing conditions, prior legal claims and similar matters;

(7} The signature of the Claimant or his or her representative under penalty of perjury under the
laws of Alabama and the United States, attesting to the truth of all statements made therein;
and

(8) Any additional evidence the Claimant believes relevant to the Claim.
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The Claims Administrator may request additional information at any time including, without limitation,
medical bills, invoices, reports, test results, checks, or other materials that the Claims Administrator
deems necessary or helpful to evaluale or settle the Claim.

The failure to timely provide all information requested by the Claims Administrator or otherwise comply
with this Act's provisions may constitute grounds for denial of the Claim and shall presumptively bar the
admission of such information as evidence in any Tribal Court proceeding filed pursuant to this Act.

{c) Review, Investigation and Seitlement of Claims

(1} Within 90 days of the filing of a Claim, the Claims Administrator shall evaluate the Claim to
determine its validity and merit and the amount of legitimate damages, if any, in accordance
with this Act's terms. The Claims Administrator may investigate the Claim, may request
additional information from the Claimant, and, at his/her sole discretion, may extend the time to
complete his/her evaluation of the Claim an additional 30 additional days.

(2) I the Claims Administrator finds the Claim to have merit, it shall attempt in good faith to resolve
the Claim subject to the terms of this Act,

(3) As a precondition to resolving any Claim, Claimant shall execute a full settlement and release
of all Claims known and unknown in a form approved by the Poarch Band of Creek Indians,
provide a completed and executed Internal Revenue Service form W-9, and consent to
exclusive Tribal jurisdiction for resolving any disputes that may arise under or related to such
seltlement and release.

(4) Evidence of or pertaining to any determination of merit by the Claims Administrator or any offer
of compromise or other attempt at settlement shall be inadmissible in any court, judicial, quasi-
judicial, or administrative proceeding related to or arising out of the allegedly Compensable
Injury set forth in the Claim.

(d)  Nothing in this Act shall prohibit a Claimant from filing a claim with or suit against any non-Tribal
party that is responsible, in whole or in part, for the alleged Compensable Injury.

Section 29-2-6 Action in Tribal Court

(a) A Claimant whose Claim is denied or is not resolved by the Claims Administrator within 120 days
after the filing of the Claim may file a complaint in Tribal Courl. Any such complaint is subject to
the same limitations and exclusions as to types of actions permitted, scope of Compensable
Injuries, appropriate defendants, and available damages/remedies that this Act applies to Claims.

(b)  The limited waiver of sovereign immunity set forth in this Act shall not apply in any lawsuit brought
in Tribal Court unless the injury alleged in that lawsuit has first been filed and evaluated as a Claim
in accordance with the provisions of this Act.

{c) In order to be considered timely filed, a Tribal Court action filed under this section must be filed
within 2 years of the date of the alleged Compensable Injury.

(d) If any lawsuit filed in Tribal Court pursuant to this section names as a defendant one or more
individual officials, officers, employees, agents, or volunteers of the Tribe, the Tribal Government,
or any other Tribal Entity in their official capacity, the Tribe, Tribal Government, or Tribal Entity
exercising direct supervisory control over such officials, officers, employees, agents, or volunteers
shall be substituted autoratically as the defendant in the lawsuit.



Section 28-2-7 Refiling of Pending Suits as Claims under this Act

Notwithstanding any other provision of law, any Claimant with a lawsuit alleging a Compensable Injury
that is pending in any state or federal court of the United States as of June 6, 2019 (a “Pending Suit”) that
is thereafter dismissed on the basis of the Tribe's sovereign immunity may seek compensation for that
Compensable Injury by filing a Claim otherwise in compliance with this Act within 90 days of the date of
the final order dismissing the Pending Suit in state or federal court. This provision shall not apply to any
suit filed in any state or federal court of the United States on or after June 6, 2019; any such suit, and the
allegedly Compensable Injury giving rise thereto, shall be subject to the procedures and limitations
applicable to other Claims under this Act.

Section 29-2-8 Principles of Law Applicable to Determination of Claims

Any Claim or Tribal Court action brought under this Act shall be determined in accordance with applicable
law, including Tribal and federal law. Federal Indian law canons of construction shall be given full force
and effect. No rule of law imposing absolute or strict liability shall be applied in any Claim or Tribal Court
action under this Act. While not subject to state jurisdiction, Claims under this Act may be determined with
reference to principles of law applicable to similar actions brought under Alabama state laws to the extent
that those principles are consistent with Tribal law as established by the Constitution, ordinances,
resolutions, customs, traditions, or other sources of Tribal law.

Section 29-2-9 Limitations on Awards

In Claims made under this Act and in Tribal Court actions following the Claims Administrator's denial of or
failure to timely resolve a Claim:

(a) Regardless of the number of Tribal Entities involved, no Claim may be made, and no award may be
granted, in excess of $250,000 per Claimant and $750,000 per incident;

{b) No punitive or exemplary damages or atiorney's fees may be awarded;
(€) No rule of law imposing absolute or strict liability shall be applied;

(d) No award for pain and suiffering or mental anguish shall generally be considered or granted. In
exceptional cases, an award for pain and suffering may be considered as a discretionary matter, but
in no case shall any such award exceed 100% of the Actual Damages;

(e) No award for costs or expert witnesses shall be considered or granted; and

(f) No award for loss of consortium, or other third party claims, shall be considered or granted.

Section 29-2-10 Report to the Tribal Council

The Claims Administrator shall by the 15th day following the end of each quarter submit a written report to
the Tribal Council detailing:

(a) A brief synopsis of the Claims filed in the previous quarter; and
{b) The status of any other Claims filed in previous quarters.



CHAPTER [l - ACTIONS IMMUNE FROM LIABILITY

Section 29-3-1 Tort Claims Resulting from Emergency Management Services and Activities

(a) All activities relating to emergency management are hereby declared to be governmental funclions.

(b} Notwithstanding anything to the contrary in this Act, no Claim or [awsuit may be brought pursuant to
this Act against the Poarch Band of Creek Indians, the Tribal Government, any Tribal Entity, any
Emergency Management Worker, or any other individual, partnership, association, or corporation as
a result of actions taken in connection with providing or reasonably attempting to provide emergency
management services or actions taken in compliance with or a reasonable attempt to comply with
any order, rule, or regulation of the Poarch Band of Creek Indians, the State of Alabama, or the
United States Government pertaining to the provision of emergency management services.

{(c) Any requirement for a license to practice any professional, mechanical, or other skill shall not apply
to any authorized Emergency Management Worker who shall, in the course of performing his or her
duties as such, practice such professional, mechanical, or other skill during an emergency
management activity.

(d) Any Emergency Management Worker perfoerming emergency management services on any Tribally-
owned lands pursuant to agreements, compacts, or arrangements for mutual aid and assistance to
which the Poarch Band of Creek Indians, Tribal Government, or any Tribal Entity is a party shall
possess the same powers, duties, immunities, and privileges he or she would ordinarily possess if
performing his or her duties in the state, province, or political subdivision thereof in which normally
employed or rendering services,

Section 29-3-2 Tort Claims Resulling from Abuse Reports

Notwithstanding anything to the contrary in this Act, no claim or lawsuit may be brought pursuant to this
Act against any person, firm, corporation or official, including members of a multidisciplinary child
prolection feam, quality assurance team, or other authorized case review team or panel, by whatever
designation, based on their participation in:

(@) the making of a good faith report in an investigation or case review of potential child abuse or
endangerment pursuant to Tribal, stale, or federal law;

(b) the removal of a child pursuant to Tribal, state, or federal law; or

(c) ajudicial proceeding resulting from any of the actions described in this Section.

Section 29-3-3 Tort Claims Based on Participation in Judicial Process

Notwithstanding anything to the contrary in this Act, no claim or lawsuit may be brought pursuant to this
Act against any Triba! Court judge, Tribal Court prosecutor, Tribal Court clerk, or Tribal Court
administrator based on or in connection with his or her good faith pariicipation or involvement in any
proceeding in the Poarch Band of Creek Indians Tribal Court.



